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This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution, Article VI, Section 16, and A R S. Section
12-124(A) .

This matter has been under advisenent since hearing oral
argunment on Septenber 12, 2001, and this decision is made within
30 days of that date as required by Rule 9.8, Maricopa County
Superior Court Local Rules of Practice. The Court has
considered the record of the proceedings from the Msa Cty
Court, the nmenoranda and argunents of counsel.

Appel lant, Charles W Burt, was charged in the city of Mesa
with Driving While Under the Influence of Intoxication Liquor, a
class 1 msdeneanor, in violation of ARS.  Section 28-
1381(A)(1); Driving Wth a Blood Alcohol Content of .10 or
G eater, a class 1 msdenmeanor, in violation of A R S. Section
28-1381(A)(2); Extreme Driving Wile Under the Influence of
I ntoxicating Liquor, a class 1 msdeneanor, in violation of
A.R S. Section 28-1382(A); |Inproper Left Turn, a civil traffic
violation, in violation of A RS. Section 28-751.2; Speeding, a
civil traffic violation, in violation of A RS. Section 28-
701(A); Failure to Mintain Wthin a Lane, a civil traffic
violation, in violation of A R S 28-729. 1. Appel lant filed a
Motion to Suppress and Mtion to Dismss. The notions were
heard in an evidentiary hearing on Septenber 21, 2000, before
t he Honorable Russell Zarkou, Mesa City Court Judge. The trial
court took the issues in the Appellant’s notion under advi senent
and denied the notion on Decenber 5, 2000. The parties then
wai ved their rights to a jury trial and submtted the case to
the court with stipulated evidence. Appellant was found guilty
on all counts on January 30, 2001. Appellant was ordered to pay
fines of $477.90, serve 30 days in jail and 20 days were
suspended pending conpletion by Appellant of an alcohol/drug
screeni ng education and treatnent program Appel lant filed a
timely Notice of Appeal in this case.

The first issue raised by Appellant is his claim that he
was denied his right to counsel when being advised of the
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inplied consent |law, Appellant requested the opportunity to

speak wth an attorney. Both parties are in agreenent
concerning the tinme |I|ine which occurred after Appellant
requested the opportunity to speak with an attorney. Thi s

occurred at approximately 12:51 a.m on the norning of March 31,
2000. Appel l ant requested to speak with an attorney at the
scene of the traffic stop.?! Mesa Police Oficer Cantrel
transported Appellant to the Mesa Police Departnent nmain station
and placed Appellant into a private phone room The officer
testified:

Once we were at the station, he was placed

into a phone room It’s a private roomwth
a phone. There were sone phone books in the
room so | went in the room opened them up

to attorney pages for him and then | picked
up the phone and checked it by dialing ny
pager to make sure it was working properly,
paged nysel f.?

Oficer Cantrell left Appellant in the phone roomfor 11 m nutes
and then opened the door and observed that he was still on the
phone. As she started to close the door, Appellant stopped her
and asked for the telephone nunber to the jail so that an
attorney could call him back.® After Appellant cane out of the
phone room he and Oficer Cantrell waited for an attorney to
call Appellant back. The time from the nmonent Appellant went
into the phone room until Oficer Cantrell read the inplied
consent form to Appellant was 27 mnutes.* The officer was
concerned because the whole tinme they waited for a callback from
an attorney, any alcohol wthin Appellant’s system was being
depleted or lost.® Officer Cantrell called the jailers to ask if
there had been any telephone calls from any attorneys for

! Reporter’s Transcript of Septenmber 21, 2000, at page 5.
2 1d. at page 6.

3 1d.

41d. at pages 7-8.

51d at page 8.
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Appellant and was inforned that there had been none.® When
Appel l ant was read the inplied consent law for the second tine,
he agreed to submit to a blood draw.’

A DU suspect has a |imted right to a “reasonable
opportunity to consult with an attorney” by tel ephone w thout
interfering with the State’s need to tinely collect evidence of
intoxication.® In this case Appellant did have an opportunity to
call an attorney and spent 10 mnutes in the phone room making a
call or calls. Apparently, Appellant was expecting a phone cal
back and the officer waited another 16 m nutes, but there was no
cal | back from an attorney. In fact, no attorney had called
Appel l ant back by 2:10 a.m which was the tinme he was rel eased
from police custody.® This Court finds that Appellant had a
reasonabl e opportunity to contact an attorney and receive a
cal I back and then consult with the attorney. This Court finds
no violation of Appellant’s right to counsel.

Appel l ant al so contends that his Fifth Amendnent privilege
agai nst self-incrimnation was violated when the police officer
spoke to him after he had requested an attorney for purposes of
maki ng an inplied consent decision. Appel | ant was advised of
his Mranda rights at the scene of the traffic stop at
12:50 a.m by Oficer Cantrell.?® Appel l ant stated that he
understood his Mranda rights and answered “yes” that he would
voluntarily answer the police officer’s questions.*  Appellant
requested an attorney after being read the inplied consent form
This Court finds that Appellant’s request for an attorney was a
specific one: to assist him in nmaking a decision whether to
submit to a breath or blood test. There is no Fifth Amendnent
violation when a suspect invokes his right to counsel or right
to remain silent for a specific purpose other than the officer’s

6 1d.

"1d. at page 9.

8 Kunzler v. Superior Court, 154 Ariz. 568, 744 P.2d 669 (1987).
9 Reporter’s Transcript of Septenmber 21, 2000 at page 18.

0 1d at page 4.

1.
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intended interrogation.'? Therefore, this Court finds that the
trial judge correctly denied Appellant’s notions to suppress and
di sm ss.

IT I'S THEREFORE ORDERED affirmng the judgnents of guilt
and sentences i nposed.

I T IS FURTHER ORDERED renmanding this case back to the Msa
City Court for all future proceedings.

2 state v. Uraine, 157 Ariz. 21, 754 P.2d 350 (App. 1988).
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